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HANSEN, Circuit Judge.

The governnent appeals the district court’s order granting defendant
Brent WlliamAllery's post-trial notion for judgnent of acquittal. The
governnent clains there is sufficient evidence to support the jury's
verdict finding Allery guilty of abusive sexual contact by use of force in
violation of 18 U S. C. § 2244(a)(1) (1994). W agree and reverse and
remand.



Viewi ng the evidence in the Iight nost favorable to the verdict, a
reasonable jury could have found the following facts. At approximately
11: 30 p.m on June 24, 1995, the victim Darcie Jackson, arrived hone where
she lived with her boyfriend, Corey Delorne, and her children. Jackson
told Del orne, who was awake wat chi ng tel evision, that she was going to bed.
She went to the bedroom where two of her children were already sleeping.
Jackson closed the window in the roomand then fell asleep on the bed.

Jackson next renenbered awaking with soneone |lying on top of her
engaging in sexual intercourse with her. She testified as follows:

When | woke up, [Allery] was having intercourse with ne. I
t hought that was Corey, until | opened ny eyes, and when | felt
the hair, that was not Corey, and | pushed hi maway, and he was
trying to kiss nme on the nouth, and that’'s when | snelled the
al cohol, and | got scared, and | tried to—+ tried to get away,
and which | did, and that's when | started hollering for Corey.

(Trial Tr. at 358-59.)

After Jackson got away, Allery grabbed her and threw her back onto
the bed. Jackson then pulled Allery’'s hair and pushed hi maway as she fel
off the bed to the floor. Allery then fled, junping out the open bedroom
wi ndow from which he had originally entered. Al lery was subsequently
arrested after police found himasleep in a pick-up truck while wearing
only his underwear. Allery is an Indian and Jackson's hone is |ocated on
an I ndian reservation.

Allery was indicted for one count of abusive sexual conduct by the
use of force in violation of 18 U.S.C. § 2244(a)(1). Following trial, a
jury convicted Allery of the



charge. The district court then granted Allery's notion for judgnent of
acquittal, ruling that “the evidence does not sufficiently show the el enent
of ‘force,’ such that a rational trier of fact could have found beyond a
reasonabl e doubt, that the Defendant commtted the crine of ‘abusive sexua
contact.’” (Dist. Ct. Oder and Mem at 4.)

The governnment argues that the district court erred in granting the
judgnent of acquittal because there is sufficient evidence to support the
jury's verdict finding Allery guilty of abusive sexual contact by use of
force. A district court has “very limted latitude” in ruling on a notion
for judgnment of acquittal. United States v. Robbins, 21 F.3d 297, 298 (8th

Cir. 1994) (internal quotations onitted). In exercising this linmted
latitude, it “cannot weigh the evidence or assess the credibility of the
w tnesses.” 1d. at 299. I nstead, the court “nust determ ne whether the
evi dence, viewed in the light nost favorable to the governnent, is such
that a reasonably mnded jury nust have a reasonable doubt as to the
exi stence of any essential elenents of the crinme charged.” 1d. (interna
guotations omtted). W apply these sane standards on appeal. 1d.

The crime of abusive sexual conduct by use of force is proscribed by
18 U.S.C. § 2244(a)(1), which nmakes it unlawful to know ngly engage in
“sexual contact” with another person if to do so would violate 18 U S. C

8§ 2241 if the sexual contact had been a “sexual act.” Section 2241(a)(1)
prohi bits knowi ngly causing another person to engage in a sexual act “by
using force against that other person.” The statute defines the term
“sexual contact” as “the intentional touching, either directly or through
the clothing, of the genitalia, anus, groin, breast, inner thigh, or
buttocks of any person with the intent to abuse, humliate, harass,

degrade, or arouse or gratify the sexual desire of any person.” 18 U S.C

8§ 2246(3). Section 2244(a)(1) is applicable in this case by virtue of 18
U S C 8§ 1153, which grants the district court jurisdiction over this case
by providing that “[a]ny Indian who comits” certain offenses, including
§ 2244,



“within the Indian country, shall be subject to the sane | aws and penalties
as all other persons conmmitting” the offense “within the exclusive
jurisdiction of the United States.” See United States v. Goodlow, 105 F. 3d
1203, 1206 (8th Gr. 1997); United States v. Demarrias, 876 F.2d 674, 675
(8th Gr. 1989). Thus, the essential elenents of abusive sexual contact
by force in this case are: (1) knowingly and intentionally engaging in
sexual contact with another; (2) doing so with the intent to abuse,
hum | iate, harass, degrade, or arouse or gratify a person’s sexual desire;
(3) the use of force in causing the sexual contact; (4) the defendant is
an Indian; and (5) the act occurred in Indian country. See 18 U S. C. 8§
2244(a) (1), 2241(a)(1), 2246(3), 1153.

The parties stipulated that the fourth and fifth elenents were net
in this case. Al l ery concedes, and the district court ruled, that the
first and second el enents are supported by substantial evidence. The sole
issue here is whether there is sufficient evidence of the third
el ement—+that Allery used force in causing the sexual contact.

The term “force” is not defined in the statute. United States v.
Jones, 104 F.3d 193, 197 (8th Gr.), cert. denied, 117 S. C. 2470 (1997).
However, we have previously held:

The requirenent of force may be satisfied by a showing of the
use, or threatened use, of a weapon; the use of such physica
force as is sufficient to overcone, restrain, or injure a
person; or the use of a threat of harmsufficient to coerce or
conpel submi ssion by the victim

United States v. Fire Thunder, 908 F.2d 272, 274 (8th Cir. 1990) (quoting
H R Rep. No. 99-594, at 14 n.54a (1986), reprinted in 1986 U S.C C. A N
6186, 6194 n.54a). W have al so repeatedly held that force sufficient to
prevent the victim from escaping the sexual contact satisfies the force
element. See Jones, 104 F.3d at 197; United States v. Bordeaux, 997 F.2d
419, 421 (8th Cir. 1993); Fire Thunder, 908 F.2d at 274; see also United
States v. lLauck, 905 F.2d 15, 18 (2d Cr. 1990).




In support of the judgnent of acquittal, Allery argues that the force
elenent in 8§ 2241(a)(1) “is present only if the sexual contact results from
restraint that is such that the victimcannot escape the sexual contact.”
(Appel lee’s Br. at 5) (enphasis added). Allery clains that because Jackson
was eventually able to escape, force was not present. W reject this
argunent. Eventual escape by the victim of the sexual contact does not
prevent a finding that the sexual contact occurring inmrediately before the
escape was caused by using force. The statute prohibits “caus[ing] another
person to engage in” sexual contact “by using force against that other
person.” 18 U S.C. § 2241(a)(1). This language does not require force
that prevents the eventual escape of the victim Instead, it requires the
use of force sufficient to restrain the victimand allow the defendant to
engage i n sexual contact. See Lauck, 905 F.2d at 18 (“The ‘force’ that the
statute condemms . . . is force that, by being used against the other
person, results in a sexual contact.”) Al though proof that the victimwas
unable to escape is sufficient to sustain a finding of such force, it is
not necessary to a finding that force was used.

After reviewing the record in this case, we are convinced there is
sufficient evidence of force to support the jury's guilty verdict. Jackson
testified that Allery was lying on top of her and having sexual intercourse
with her when she awoke. When Jackson realized Allery was not her
boyfriend, she attenpted to push him away. The record supports the
reasonabl e inference that Allery continued to engage in sexual intercourse
with Jackson while she tried to push himaway, and that the two struggled
bef ore Jackson succeeded in pushing Allery away. The jury could concl ude
that Allery was physically restraining Jackson by lying on top of her and
resisting her attenpts to push him away while at the sane tine he was
havi ng sexual intercourse with her. Thus, the jury could find that Alery
was engaging in sexual contact with Jackson while physically restraining

her. Such physical restraint of the victimis sufficient to constitute
force under the statute. See Fire Thunder, 908 F.2d at 274 (“The
requirenent of force may be satisfied by . . . the use of such physical

force as is



sufficient to . . . restrain . . . a person.”). Therefore, the jury
reasonably could have found that the governnment proved the essential
el ement of force.

[l
W hold that there is sufficient evidence to support Allery's
conviction by the jury for abusive sexual contact by use of force. W
therefore reverse the judgnent of acquittal and remand the case to the
district court for entry of judgnent on the jury's guilty verdict, and for
further proceedi ngs thereon.
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